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Dear Mr. Caton:

Please find attached on behalf of the Office of
the Commissioner of Baseball an original and eleven
copies of the Reply Comments of the Officer of the
Commissioner of Baseball in the above-referenced
proceeding.

Any questions regarding the submission should be
referred to the undersigned.
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Bruce A. Henoch
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TO: The Commission

MM Docket No. 92-266

RBPLY O*IIBIITS or '1'IIB
OFFICI OF TIll COIWl:SSXOIfIR or BASBBAIJ,

The Office of the Commissioner of Baseball

("Baseball") submits these reply comments in response to

the Fifth Notice of Proposed Rulemaking in the

above-captioned proceeding. 1

I. IN'1'RODUCl'IOIf

The Commission has solicited comments on whether it

should establish rules governing rates for regulated cable

service provided to commercial establishments. The

Commission asked whether higher rates for commercial

establishments should be offset by lower rates to other

subscribers. Virtually all of the parties that filed

1 In re Imple.entation of sections of the cable Teleyision
consumer Protection and CQapetitiQD Act of 1992, Bate
Regulation; Second Order on Reconsideration. fourth RePort
and Order and Fifth Notice of Proposed Rulgaking, MM
Docket No. 92-266, 59 Fed. Reg. 18064 (1994).
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comments strongly opposed the Commission's proposals to

regulate rates for commercial establishments. 2 The

National Hockey League ("NHL"), for example, stated that

regulation of commercial rates would bestow an unjustified

windfall on owners of sports bars and other establishments

at the expense of sports teams and cable programmers, and

that such treatment is not justified by either the Cable

Act or Commission precedent. 3 Baseball files these reply

comments to join the NHL and other parties in urging the

Commission not to SUbject cable rates for commercial

establishments to regUlation.

II. DIScuSSIQH

Baseball consists of 26 U.s. teams (and 2 Canadian

teams), all of which have local over-the-air broadcast

contracts, and 21 of which have contracts with cable

regional sports networks ("RSNs"), most of which are

carried on the basic tier or programming service tier of

local cable systems and are thus subject to regulation

2 ~, ••~., comments of Continental Cablevision, Inc., .t
AlL, filed on June 29, 1994; comments of Cablevision
Systems Corp., filed June 29, 1994; joint comments of
Providence Journal Co., ~~, filed June 29, 1994;
comments of Tele-communications, Inc., filed June 29, 1994;
comments of Rainbow Programming Holdings, Inc., filed June
29, 1994; comments of the National Cable Television
Association, filed June 29, 1994; and comments of
Affiliated Regional Communications, Ltd, filed June 29,
1994.

3 Comments of the National Hockey League in MM Docket No.
92-266, filed June 29, 1994.
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under the 1992 Cable Act. Baseball also has a national

contract with ESPN, a basic or proqramminq service tier

cable channel, for coveraqe of approximately 75 qames.

Sports bars and other commercial establishments subscribe

to cable television primarily because of the sports

proqramminq -- such as baseball -- that is available on the

channels carried on the basic and proqramminq service

tiers. Sports bars use the availability of such

proqramminq to attract customers, and in turn derive

substantial revenues from the sale of food and drink to

such customers. Thus, sports bars and other commercial

establishments use sports proqramminq as a vehicle for

earninq profits, unlike residential subscribers, who

sUbscribe to cable for private viewinq purposes only. As

the NHL described in its comments, sUbjectinq commercial

rates to requlation would have the unnecessary and

unjustified effect of qivinq profit-makinq establishments a

subsidy and financial windfall. 4 Such windfall would be

first at the expense of cable operators, but would

necessarily harm sports proqrammers and, Ultimately,

providers of sports proqramminq such as baseball. ThUS,

should commercial rates be requlated, individual baseball

teams, Which sell telecastinq riqhts to reqional cable

4 NHL comments at 3.



~, §.g., NHL comments at 3; NCTA comments at 15.
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operators, will suffer reduced rights fees while sports bar

operators enjoy higher profits.

There is no justifiable reason for such a financial

shift. As was amply demonstrated by many of the commenting

parties, contracts between cable operators and the owners

of commercial establishments are most often negotiated

individually. 5 When dealing with commercial

establishments, cable operators face a good deal of

competition from other multichannel video distributors such

as DBS, SMATV, MMDS and home satellite dishes, and are

therefore already constrained by the market in the rates

they can charge. No sports bar owner will pay more money

for cable service if the same programming is available from

another source for less money.

Further, as was demonstrated by the NHL and other

commenters, there is nothing in the text or legislative

history of the 1992 Act to suggest that Congress intended

that residential and commercial sUbscribers be charged the

same rates, or even that rates for commercial subscribers

should be regulated at all. 6 The Act and legislative

history, as well as Commission orders implementing the Act,

consistently refer to subscribers in terms of "households,"

"dwellings," and "homes." It would be a strained

5
~, §.g., comments of Time Warner Cable, filed June 29,

1994, at 37.
6
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interpretation indeed to include sports bars and other

commercial establishments within the definitions of such

terms.

x:n: • COIfCLVSXOlI

For the reasons discussed, Baseball supports the NHL

and other commenting parties in urging the Commission to

continue allowing the market to regulate rates for cable

service provided to commercial establishments.

Respectfully sUbmitted,

~.ttq!~4J~~
General Counsel

Office of the commissioner of Baseball
350 Park Avenue, 17th Floor
New York, New York 10022
(212) 339-7800

Dated: July 28, 1994


